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UNITED STATES 
ENVIRONMENTAL PROTECTION AGENCY 

REGION 5 

IN THE MATTER OF: 
South Dayton Dump & Landfill Site, in 
Moraine, Montgomery County, Ohio and 
Property located at: 1900 through 2152 
Dryden Road in Moraine, Ohio, including: 
(i) Montgomery County Parcel 
Identification Numbers: (i) 144-04102-0019 
(Lot 3061), (ii) 144-04101-003 (Lot 2941), 
and (iii) 144-20907-0004 (Lot 1041 ). 

MODIFIED ADMINISTRATIVE ORDER 
DIRECTING COMPLIANCE WITH 
REQUEST FOR ACCESS 

U.S. EPA Region 5 

Proceeding Under Section 104(e) ofthe 
Comprehensive Environmental Response, 
Compensation, and Liability Act, as 
amended, 42 U.S.C. § 9604(e) 
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I. JURISDICTION 

I. This Administrative Order ("Order") is issued to Dayton Power and Light 

Company (hereinafter, "Respondent" or "DP&L"), pursuant to the authority vested in the 

President of the United States by Section 1 04(e)(5) of the Comprehensive Environmental 

Response, Compensation, and Liability Act of 1980, as amended ("CERCLA"), 42 U.S.C. § 

9604(e)(5), and the National Oil and Hazardous Substances Pollution Contingency Plan, 40 CFR 

§ 300.400 (d)(4). This authority was delegated to the Administrator of the United States 

Environmental Protection Agency ("EPA") on January 23, 1987, by Executive Order 12580, 52 

Fed. Reg. 2923, redelegated to the Regional Administrators of EPA on May 11, 1994, by EPA 

Delegation No. 14-6, and further delegated to the Director of the Superfund Division, Region 5, 

EPA, by Regional Delegation 14-6. 

II. STATEMENT OF PURPOSE 

2. This Order requires Respondent to grant EPA and its authorized representatives 

entry and access to the property described in Paragraph 3 below located in Moraine, Ohio in 

Montgomery County, for the purpose of determining the need for, or selection of, a response to a 

release or threatened release of a hazardous substance, pollutant or contaminant, or otherwise 

enforcing the provisions of CERCLA, at the South Dayton Dump and Landfill Site. Access for 

the above purpose includes activities related to a groundwater investigation and the installation, 

maintenance, and use of permanent monitoring wells at the property described in Paragraph 3 
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below. This Order further requires Respondent, and/or employees, agents or representatives of 

Respondent, to refrain from interfering with access to the property described in Paragraph 3 

below by EPA and its authorized representatives for the purposes set forth herein. 

III. FINDINGS OF FACT 

3. Respondent controls and/or owns Property that is described in this Paragraph 3 

(hereinafter "Property" or "Respondent's Property"). The Respondent's Property that is the 

subject of this Order is located in Moraine, Ohio, in Montgomery County, across the street from, 

and about 100 feet east of the South Dayton Dump and Land till Site ("Site"). The Respondent is 

• 
listed as the owner of this Property in the Montgomery County, Ohio County Auditor's Page 

database (www.mcrealestate.org). The Respondent's Property is located at 1900 through 2152 

Dryden Road in Moraine, Ohio. The Respondent's Property which is the subject of this Order 

consists of three specific Lots: Lot 3061, Lot 2941 and Lot 1041, identified further by 

Montgomery County Parcel Identification Numbers 144-04102-0019 (Lot 3061), 144-04101-003 

(Lot 2941), and 144-20907-0004 (Lot 1041). See Attachment A. 

4. The South Dayton Dump and Landfill Site (Site) is proposed to be listed on the 

CERCLA National Priorities List, 40 C.F.R. Part 300, App. B, pursuant to Section 105(a)(8)(8) 

ofCERCLA, 42 U.S.C. § 9605(a)(8)(B) (See 69 Fed. Reg. 56970-56976, September 23, 2004). 

Releases and threatened releases of hazardous substances, pollutants or contaminants have been 

documented at the Site. The Site is approximately 80 acres in areal extent and is located at 1901 

through 2153 Dryden Road, and 2225 and 2335 East River Road in Moraine, Ohio. The Site is 

adjacent to the floodplain of the Great Miami River. Approximately 25,060 people live within a 
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4-mile radius ofthe Site. Six single family residences are located on the northwest side of East 

River Road and are adjacent to the southeast boundary ofthe Site. A seventh single family home 

is located on the southeast side of East River Road and is within 300 feet ofthe Site. A trailer 

park with several residences is also situated approximately 300 feet southeast ofthe Site at the 

southeast intersection of Dryden Road and East River Road. 

5. Disposal of waste materials began at the Site in 1946. Materials dumped at the 

Site included drummed wastes. Known hazardous substances were disposed at the Site, 

including drums containing hazardous waste from nearby facilities. Some of the drums 

contained cleaning solvents ( 1,1, !-trichloroethane ("TCA"); methyl ethyl ketone ("MEK"); and 

xylene); cutting oils; paint; Stoddard solvents; and machine-tool, water-based coolants. The Site 

had previously accepted materials including oils, paint residue, brake fluids, chemicals for 

cleaning metals, solvents, etc. Large quantities of foundry sand and fly ash were dumped at the 

Site. Asbestos was dumped at the Site. 

6. Witnesses and records indicate that Dayton Power & Light dumped wastes at the 

Site. Witness testimony indicates that Dayton Power & Light sent hazardous substances to the 

Site. EPA has determined that Respondent is a potentially responsible party at the Site. 

7. On August 10, 2006, U.S. EPA and several potentially responsible parties at the 

Site entered into an Administrative Settlement Agreement and Order on Consent ("ASAOC") to 

perform a Remedial Investigation/Feasibility Study for the Site. 

8. The Respondents to the ASAOC for Remedial Investigation/Feasibility Study in 

the Matter ofthe South Dayton Dump and Landfill (CERCLA Docket Number V-W-'06-C-852) 

undertook a groundwater investigation at the Site. The ASAOC Respondents identified 
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groundwater contamination at the Site, including groundwater contamination along the eastern 

boundary of the Site. Groundwater sampling locations with volatile organic compounds 

("VOCs") and metals at concentrations greater t~an federal Maximum Contaminant Levels 

("MCLs") are shown in Figures II and 13 in the Phase I Groundwater Report submitted by 

Conestoga-Rovers & Associates (CRA). Free-phase product was also encountered at vertical 

aquifer sampling ("VAS") location V AS-4. 

9. The groundwater contamination along the eastern boundary of the Site is across 

the street from, and about 100 feet west of Respondent's Property east of Dryden Road. 

Groundwater contaminants detected above MCLs within approximately 100 feet of the 

Respondent's Property (locations V AS-14, V AS-15 and V AS-21) include trichloroethene 

("TCE"), vinyl chloride, cis-1 ,2-dichloroethene, benzene, arsenic and lead. 

10. Preliminary groundwater elevation monitoring and mapping conducted by the 

ASAOC Respondents in 2008-2009, and by Site property owners from 1998-2002 indicates 

groundwater flow direction in the vicinity of the Site is variable. During the July 2008 to 

December 2008 monitoring events, groundwater flow appears to be generally to the west, with 

occasional components of flow to the northwest and southwest (Figures 2 to 1 in the Phase I 

Groundwater Report submitted by CRA). During the January 2009 monitoring event, 

groundwater flow appears to be primarily to the southwest (See the Phase I Groundwater Report 

submitted by CRA, Figure 8). During the February 2009 monitoring event, groundwater flow 

appears to be primarily to the southeast (See the Phase I Groundwater Report submitted by CRA, 

Figure 9). 
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11. The ASAOC Respondents' groundwater flow maps are similar to 1998-2002 

groundwater flow maps submitted by Site property owners (See the Payne Firm Inc., 

Environmental Data Summaries) which indicate groundwater flow direction at the Site is 

variable. 

12. In 1989, two f 0,000-gallon gasoline underground storage tanks ("USTs") were 

removed west of the Garage Building on the Respondent's Property. Groundwater samples from 

monitoring wells in the vicinity of the removed USTs contained chemicals above MCLs 

including benzene (maximum concentration 3,700 ug/L; MCL 5 ug/L), toluene (maximum 

concentration 11,000 ug/L; MCL 1,000 ug/L), ethylbenzene (maximum 6,100 ug/L; MCL 700 

ug/L) and lead (maximum concentration 18 ug/L; MCL action level 15 ug/L) (see Figure 4 and 

Table 5 in "Site Investigation Performed at Dayton Power and Light Company Transportation 

Center 1900 Dryden Road, Dayton, Ohio," November 6, 1989). The groundwater samples were 

not analyzed for TCE, vinyl chloride, cis-1 ,2-dichloroethylene or arsenic. 

13. Boring logs and well construction diagrams submitted with the November 6, 

1989, Site Investigation report show soil borings drilled on Respondent's Property in the vicinity 

of the USTs contained up to 11 feet of fill material including: black-brown sandy clay with 

glass, oxidized metal fragments and cinders in B-1/MW-1; black-brown sandy clay with glass 

and oxidized metal fragments in B-2; black sandy gravel with coal ash-like odor and black silty 

clay with cinders and roofing tar odor in B-3/MW-2; and black sandy clay which appears to be 

fill material and cinders in B-4/MW-3. The fill material in the borings was not chemically 

analyzed. 
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14. Groundwater elevation data collected by Hunter/Keck on behalf of the 

Respondent shows that on September 12, 1989, groundwater flow beneath the Respondent's 

Property was to the southwest (See the "Site Investigation Performed at Dayton Power and Light 

Company Transportation Center 1900 Dryden Road, Dayton, Ohio," November 6, 1989, Figure 

4). 

15. In 1990, a 20,000 gallon steel UST was removed east of the Service Center 

building on the Respondent's Property. The UST removal was documented by Bowser-Momer 

in a March 19, 1990, report "Underground Storage Tank Closure, Dayton Power and Light 

Company, 1900 Dryden Road, Dayton, Ohio." The UST excavation was cut into twelve to 

eighteen inches of asphalt and base, six to eighteen inches of fly ash and gravel, and brown sand 

with fly ash traces to an undetermined depth. The material surrounding the UST appeared to be 

the same as the construction fill under the parking area. Fly ash content was greatest toward the 

northeast comer of the excavation. 

16. The March 19, 1990, closure report includes data for a sample with the project 

name "DP&L- Dryden Road" and a sample description "Landfill No. 1 ". Sample "Landfill No. 

1" was a composite soil sample analyzed for polychlorinated biphenyls ("PCBs") and other 

limited parameters. Sample "Landfill No. 1" contained 3 mg/Kg of PCB-1260. 

17. The March 19, 1990 closure report states the Respondent's Property includes an 

oil process building with three oil storage tanks in the basement and an above-ground storage 

tank south of the oil storage building with PCB-contaminated oil. The March 19, 1990, closure 

report includes a figure showing operations areas on the Respondent's Property, including oil 
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processing, oil storage, PCB-contaminated oil handling and storage, transformer maintenance 

and ash pits. 

18. On January 8, 2001, Respondent submitted a "Remedial Action Plan, DP&L 

Transportation Center, 1900 Dryden Road, Dayton, Montgomery County, Ohio" ("RAP") to the 

Ohio Bureau of Underground Storage Tanks ("BUSTR"). The RAP states Respondent's 

Property is characterized by the presence of fill materials, consisting of foundry sand, cinders, 

metal, clay, etc., beneath the ground surface at a thickness of up to 21 feet. 

19. The January 8, 200 I, RAP states the latest groundwater measurements indicate 

subsurface flow is to the southwest across Respondent's Property. 

20. The January 8, 200 I, RAP indicates the groundwater treatment system installed at 

Respondent's Property in the vicinity of the two 10,000 gallon UST removed from Respondent's 

Property was not as effective as expected. 

21. On October 18, 2005, LIB, Inc. submitted a "Remedial Action Monitoring Letter 

Report for the DP&L Transportation Center, Dryden Road, Ohio" to BUSTR. The October 18, 

2005, letter states that in 2004, DP&L installed and began operating a biosparge treatment system 

in three shallow groundwater monitoring wells in the vicinity ofthe 10,000 gallon UST removal 

on Respondent's Property. 

22. The October 18, 2005, letter shows benzene concentrations in the groundwater on 

Respondent's Property were as high as 45,000 ug/L in 1994. In 2005, one year after the 

biosparge treatment system began operating, benzene concentrations at Respondent's Property 

were as high as 1,200 ug/L. These concentrations of benzene are significantly above the 5 ug/L 

MCL for benzene. The maximum concentration of ethyl benzene on Respondent's Property in 
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2005 was 2,600 ug/L. This concentration of ethyl benzene is above the MCL for ethyl benzene of 

700 ug/L. The October 18, 2005, letter includes data for toluene and xylene (detected below 

MCLs), but does not include analytical data for other chemicals (e.g., other VOCs, semivolatile 

organic compounds, PCBs/pesticides and metals). 

23. Figure 1 in the October 18, 2005, letter includes a flow map. The flow map 

indicates that on March 28, 2005, groundwater flow on Respondent's property was generally to 

the south-southwest. 

24. Figure 1 in the October 18, 2005, letter shows eight additional USTs on 

Respondent's Property. The eight USTs were west ofthe Garage building, north of the two 

10,000 gallon USTs removed in 1989. Figure 1 indicates the eight USTs were removed in the 

1980s. The contents of the eight USTs are not stated, and there is no discussion of analytical 

data. 

25. Due to variable groundwater flow direction(s) observed in the vicinity of the Site, 

and based on the fill material and hazardous substances, pollutants or contaminants documented 

at Respondent's Property, Respondent's Property may, at times, be a source of, or contributing to 

groundwater contamination along, and downgradient of the eastern boundary of the Site. 

Similarly, the hazardous substances, pollutants or contaminants documented in the landfilled 

materials ("Results of the Test Pit/Test Trench Investigation South Dayton Dump and Landfill 

Site, Moraine, Ohio," Letter Report submitted by CRA, December 11, 2008) and/or groundwater 

at the Site (See the Phase I Groundwater Report submitted by CRA) may, at times, be migrating 

off-Site and beneath the Respondent's Property. 
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26. The off-Site extent of groundwater contamination originating from the Site has 

not be~n defined. Similarly, any impacts to Site groundwater originating from Respondent's 

Property has not been defined. Groundwater flow direction(s) and contaminant fate and transport 

between the Site and Respondent's Property, including temporal variations are not known. 

27. To address the release and/or threatened release of hazardous substances, 

pollutants or contaminants at and adjacent to the Site (including by-products from degradation), 

EPA is conducting certain response actions. These actions include performing a remedial 

investigation/feasibility study ("RI/FS") at the Site. 

28. To perform the response actions described above, it will be necessary for 

employees, agents, contractors, other representatives of EPA and the ASAOC Respondents to 

enter the Respondent's Property. The activities for which entry is required will involve, at a 

minimum, conducting vertical aquifer groundwater sampling, installing groundwater monitoring 

wells, monthly groundwater elevations and two rounds of groundwater sampling at three 

locations on Respondent's Property (see VAS-26, VAS-27 and VAS-28 in Figure 3 of the 

"Proposed Investigative Locations on Dayton Power & Light (DP&L) Property," Memorandum 

from Adam Loney, CRA, to South Dayton Dump & Landfill Site Potentially Responsible Party 

(PRP) Group, dated March 17, 2009). Entry will also be required to collect monthly 

groundwater elevation measurements and two rounds of groundwater sampling from existing 

groundwater monitoring weqs on Respondent's Property. Soil samples for chemical analysis 

may also be collected from the VAS borings on Respondent's Property if the material in a boring 

does not appear to be undisturbed soil or clean fill. Based on the results of the initial work, 

additional work may be conducted on Respondent's Property to further characterize and define 
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) 

the extent of any soil or groundwater contamination detected at the VAS locations or existing 

monitoring wells. 

29. V AS-26 is located on Respondent's Property near the Garage building in the area 

where the two I 0,000 gallon USTs were removed. Groundwater contaminants and potentially 

contaminated fill material were documented near V AS-26. V AS-26 is located within 

approximately 17 5 feet of the Site and may, at times, be up gradient of some Site areas or 

downgradient or sidegradient of some Site areas depending on groundwater flow. An additional 

groundwater monitoring well(s) and groundwater elevation monitoring at the VAS-26location 

will help refine groundwater flow directi_ons and assist in evaluating contaminant fate and 

transport between the Site and Respondent's Property. 

30. VAS-27 is located on Respondent's Property across the street from and about 150 

feet east of the Site. VAS-27 may, at times, be downgradient of the 20,000 gallon UST that was 

removed and potentially contaminated fill material in the area of the UST removal, and 

up gradient of some Site areas. Depending on groundwater flow, V AS-27 may, at times, also be 

downgradient or side-gradient of some Site areas. An additional groundwater monitoring well(s) 

and groundwater elevation monitoring at the VAS-27 location will help refine groundwater flow 

directions and assist in evaluating contaminant fate and transport between the Site and 

Respondent's Property. 

31. V AS-28 is located on Respondent's Property across the street from and about 250 

feet east of the Site. VAS-28 is located approximately 325 feet from V AS-4 where free product 

was identified at the Site. An additional groundwater monitoring well(s), groundwater sampling 
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and groundwater elevation monitoring at the V AS-28 location will help refine groundwater flow 

directions and contaminant fate and transport between the Site and Respondent's property. 

32. Groundwater samples will be collected from all three VAS locations at 5-foot 

intervals from the water table to a minimum of 100 feet below ground surface. The groundwater 

samples will be analyzed, at a minimum, for VOCs, and total and dissolved arsenic and lead. 

The VAS boreholes will be left open pending receipt of the laboratory analytical results. Once 

the analytical results are received from the laboratory, a monitoring well(s) will be installed at 

each VAS location with the screen interval set at the depth(s) corresponding to the highest 

contaminant concentration(s). The new and existing groundwater monitoring wells on 

Respondent's Property will be surveyed and used to evaluate groundwater elevations. 

Groundwater samples will be collected from each new well and existing wells on Respondent's 

Property and analyzed for Target Compound List ("TCL") VOCs, TCL semivolatile organic 

compounds, TCL pesticides and herbicides, TCL PCBs, Target Analyte List metals (dissolved 

and total) and monitored natural attenuation parameters. 

33. A minimum of two rounds of groundwater samples will be collected from all new 

and existing groundwater monitoring wells on Respondent's Property. Additional groundwater 

sampling and groundwater elevation monitoring may be conducted to further evaluate 

contaminant concentrations in groundwater and groundwater flow direction(s) over time. 

34. EPA estimates the duration of the required entry and access will be on an 

intermittent basis for approximately 1 year. Approximate time frames for specific tasks include 

approximately 21 days to complete VAS at the V AS-26, V AS-27 and V AS-28 locations, about 

15 days to install and develop monitoring wells at the V AS-26, V AS-27 and V AS-28 locations, 
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about two days to survey new and existing wells on Respondent's Property, about 7 days to 

conduct each groundwater sampling event, and about 1 day per month to collect groundwater 

elevations. 

35. Despite requests from representatives of EPA, Respondent has refused to provide 

access for purposes of performing the response activities described above. These requests 

include letters dated May 1, 2008, December 17, 2008, and March 18, 2009, from Ken Brown, 

ASAOC Respondents' representative, to Randall Griffin, Respondent's Chief Regulatory 

Counsel; email dated June 6, 2008, December 21, 2008, December 23, 2008 and March 18,2009 

from Ken Brown, ASAOC Respondents' representative, to Randall Griffin, Respondent's Chief 

Regulatory Counsel; a March 2, 2009 conference call among ASAOC Respondents' 

representatives, Respondent's representatives, and EPA representatives including Karen 

Cibulskis, EPA Remedial Project Manager for the Site; and an April 3, 2009 phone call between 

Ken Brown, ASAOC Respondents' representative and Randall Griffin, Respondent's Chief 

Regulatory Counsel. On June 9, 2009, at 9:00a.m., EPA representatives spoke with 

representatives of Dayton Power and Light (DPL). The purpose of the call was to request access 

to DPL property across the street from the South Dayton Dump and Landfill (SDDL) site to 

collect groundwater data and other information to be used to complete a RVFS for the site. DPL 

stated they would not allow EPA access to DPL property to collect data to complete a RI/FS. 

36. EPA and the ASAOC Respondents have been ready to perform the work at 

Respondent's Property since November, 2008, but have been prevented from so doing because of 

the Respondent's failure to grant access. Respondent's failure to grant access is delaying the 
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RI/FS for the Site and is delaying EPA's responsibility to evaluate cleanup alternatives and select 

and implement a cleanup remedy at the Site. 

IV. CONCLUSIONS OF LAW AND DETERMINATIONS 

3 7. The Site is a "facility" within the meaning of Section I 0 I (9) of CERCLA, 42 

U.S.C. § 9601(9). 

38. Respondent is a "person" within the meaning of Section 101(21) ofCERCLA, 42 

U.S.C. § 9601(21). 

39. All of the substances listed in Paragraphs 5, 8, 9, 15, I6, 17, and 18 above are 

hazardous substances or pollutants or contaminants within the meaning of Sections 101 (14) and 

101(23) ofCERCLA, 42 U.S.C. §§ 960I(14) and (23). 

40. The past and/or present disposal and migration of hazardous substance or 

pollutant or contaminant at or from the Site constitutes an actual "release" or a threat of such a 

release into the "environment" within the meaning of Sections I 01 (8) and I 01 (22) of CERCLA, 

42 U.S.C. §§ 960I(8) and (22), and thus there is a reasonable basis to believe that there may be a 

release or threat of release within the meaning of Section I04(e)(I) ofCERCLA, 42 U.S.C. § 

1 04( e )(1 ). 

41. The property owned or controlled by Respondent referred to in Paragraph 3 above 

is, or is adjacent to property: 

a. where a hazardous substance has been generated, stored, treated, disposed 

of, or transported from; and 
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b. from or to which a hazardous substance has been or may have been 

released; and 

c. where such release is or may be threatened; and 

d. where entry is needed to determine the need for response and/or to identifY 

the appropriate response, or to effectuate a response action within the meaning of 

Section 104(e)(3) ofCERCLA, 42 U.S.C. § 9604(e)(3). 

42. Entry to property owned or controlled by Respondent by the agents, contractors, 

or other representatives of the United States is needed for the purposes of determining the need 

for response, choosing a response action, or otherwise enforcing the provisions of CERCLA, 

within the meaning of Section 104(e)(l) ofCERCLA, 42 U.S.C. § 9604(e)(l). 

43. Respondent's attempts to condition its grant of access amounts to a denial of 

access within the meaning ofSection 104(e)(5)(A) ofCERCLA, 42 U.S.C. § 9604(e)(5)(A), and 

40 C.F.R. 300.400(d)(4)(i). 

V. ORDER 

44. Based upon the foregoing Findings of Fact, Conclusions of Law and 

Determinations, and the Administrative Record, Respondent is hereby ordered to provide EPA 

and its officers, employees, agents, contractors, and other representatives, full and unrestricted 

access at all reasonable times to the Property for the purpose of conducting response activities, 

including but not limited to investigating the source of groundwater contamination at the Site, 

including installation of three (3) VAS borings, groundwater monitoring well installation, 

groundwater elevation monitoring, groundwater sampling and soil sampling as described in 
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Paragraphs 28-34 ofthis Order. EPA has designated the South Dayton Dump ASAOC 

Respondents as its representative solely for the purpose of obtaining access to the Property and 

conducting response activities. 

45. Respondent shall not interfere with EPA's exercise of its access authorities 

pursuant to 42 U.S.C. § 9604(e) and 40 C.F.R. § 300.400(d), and shall not interfere with or 

otherwise limit any activity conducted at the Property pursuant to this Order by EPA, its officers, 

employees, agents, contractors, or other representatives. Any such interference shall be deemed a 

violation ofthis Order. 

46. Nothing herein limits or otherwise affects any right of entry held by the United 

States pursuant to applicable laws, regulations, or permits. This Order shall apply to and be 

binding upon Respondent and its successors, heirs and assigns, and each and every agent of 

Respondent and upon all other persons and entities who are under the direct or indirect control of 

Respondent, including any and all lessees of Respondent. 

47. In the event of any conveyance by Respondent, or Respondent's agents, heirs, 

successors and assigns, of an interest in the Property, Respondent or Respondent's agents, heirs, 

successors and assigns shall convey the interest in a manner which insures continued access to 

the Property by EPA and its representatives for the purpose of carrying out the activities pursuant 

to this Order. Any such conveyance shall restrict the use of the Property so that the use will not 

interfere with activities undertaken or to be undertaken by EPA and its representatives. 

Respondent, or Respondent's agents, heirs, successors and assigns shall notifY EPA in writing at 

least thirty (30) days prior to the conveyance of any interest in the Property, and shall, prior to the 

transfer, notifY the other parties involved in the conveyance of the provisions of this Order. 
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VI. ENFORCEMENT 

48. Compliance with this Order shall be enforceable pursuant to Section 104(e)(5) of 

CERCLA, 42 U.S.C. § 9604(e)(5). A court may impose a civil penalty on Respondent of up to 

$37,500 for each day that Respondent unreasonably fails to comply with this Order, as provided 

in Section 104(e)(5) ofCERCLA, 42 U.S.C. § 9604(e)(5), and the Civil Monetary Penalty 

Inflation Adjustment Rule, 73 Fed. Reg. 75340-46 (December 11, 2008) to be codified at 40 

C.F.R. Part 19.4. In addition, any person who is liable for a release or threat of release of a 

hazardous substance or pollutant or contaminant and who fails to comply with this Order may be 

liable for punitive damages in an amount up to three times the amount of any costs incurred by 

the United States as a result of such failure, as provided in Section 107(c)(3) ofCERCLA, 42 

U.S.C. § 9607(c)(3). Nothing herein shall preclude EPA from taking any additional enforcement 

actions, and/or other actions it may deem necessary for any purpose, including the prevention or 

abatement of a threat to the public health, welfare, or the environment arising from conditions at 

the Site, and recovery of the costs thereof. 

49. Nothing in this Order constitutes a waiver, bar, release, or satisfaction of or a 

defense to any cause of action which EPA has now or may have in the future against Respondent, 

or against any entity which is not a party to this Order. 

50. Nothing in this Order shall affect in any manner the right ofEPA to issue any 

other orders to or take any other administrative or civil action against Respondent or any other 

parties under CERCLA which relate to this Site or any other site. 

51. Nothing in this Order constitutes a decision on preauthorization of funds under 

Section 111(a)(2) ofCERCLA, 42 U.S.C. § 9611(a)(2). 
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VII. ADMINISTRATIVE RECORD 

" 
52. EPA has established an Administrative Record which contains the documents that 

form the basis for the issuance of this Order. It is available for review by appointment on 

weekdays between the hours of 9:00am and 4:00pm at the EPA offices at: 

United States Environmental Protection Agency, Region 5 
Superfund Division Records Center 
77 W. Jackson Blvd, ih Floor 
Chicago, Illinois 60604-3590 

To review the Administrative Record, please contact Thomas C. Nash, Esq. of EPA's Office of 

Regional Counsel at 312-886-0552 to make an appointment. 

VIII. OPPORTUNITY TO CONFER 

53. This Order was originally issued on July 16, 2009. Respondent received the 

Order on July 27, 2009. EPA extended the opportunity to comment and confer for three 

additional days from the time Respondent acknowledged receipt of the Order (on August 10, 

2009). Respondent sent a letter on August 10, 2009, which formally acknowledged receipt of 

the Order, indicated intent to comment and formally requested a conference to be held by 

telephone on Thursday, August 13, 2009. On August 12,2009, EPA received a second letter 

from Respondent with Respondent's comments on the Order. On August 13,2009, EPA and 

Respondent's representatives conferred. This Order has been modified to address some of 

Respondent's comments. No further opportunity to comment or confer is necessary. 
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IX. EFFECTIVE DATE; COMPUTATION OF TIME 

0 

54. As stated above, EPA has received Respondent's comments, conferred with 

Respondent, and modified this Order. Because of the immediate need to conduct the activities 

described above, this Modified Order shall be effective immediately upon its receipt by 

Respondent or Respondent's designated representative. Respondent is hereby notified that this 

Modified Order is effective upon receipt. This notification shall be made by EPA by electronic 

mail, with confirmation made by first class, certified or express mail to Respondent or its legal 

counsel. 

55. For purposes of this Order, the term "day" shall mean a calendar day unless 

expressly stated to be a business day. "Business day" shall mean a day other than a Saturday, 

Sun~ay, or federal legal holiday. When computing any period of time under this Order, if the last 

day would fall on a Saturday, Sunday, or federal legal holiday, the period shall run until the next 

business day. 

X. NOTICE OF INTENT TO COMPLY 

56. On or before the effective date of this Order, Respondent shall notify EPA in 

writing whether Respondent will comply with the terms of this Order. Respondent's failure to 

notify EPA of its unconditional intent to fully comply with this Order by the time the Order 

becomes effective shall be 1) construed as a denial of EPA's request for access, and 2) as of the 

effective date of the Order, treated as a violation of the Order. Such written notice shall be sent 

to: 
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Thomas C. Nash, Esq. 
Office of Regional Counsel 
United States Environmental Protection Agency 
77 W. Jackson Blvd (C-141) 
Chicago, Illinois 60604-3590 
Telephone: 312-886-0552 

XI. TERMINATION 

57. This Order shall remain in effect until Richard C. Karl, Superfund Division 

Director or his/her designee notifies Respondent in writing that access to the Property is no 

longer needed. 

SO ORDERED. 

Date: ~ {z~ { O'j 
Richard C. arl, Director 
Superfund Division 

21 

ED_001207_00001016 



Attachment A 
06/30/2009 17 32 FAX 9372237853 DAYTON MARRIOTT 

'iM rJo!Uw-lt'tM 111' Olle :Dol~U' Ctl.OO} &n4 c!:l»:r soqcl &lid valual:tl• 
cr;maide:t'at.ion.a 

• ~ I'W~t,pl w.+.tnlll' if .Nu~~ ~~-~t~M,dtJ . k~IJ_,y 5nmt, •~rsam. 
il'rU aab ...... "1 f41.Vo!atd TD DArl'Oll POWER A.tm LIOJD' COTG'AIIl' 

:1. ts IIIHOUIIO'l'lla lti!lt;l fZ1r{t ti.I.~'!J'NS rorrl'a; 
~ tollo.tng deac~ibad real estate, to.-1tr 

SJ.CU&ta 1n !:ho ll'orth'lrea!: ~csr o~ Saat:I.QD 7, 10WD 1 0 
Range ? lllRI., IUJ4 1D t~ Sout!Pna!: qu&r~IZ' ot S.cUQD El, 1'oWD 1, 
Rana• 7 ••·. V~ Buloen. Town.b.1p 0 lloDbp-:'J' C:r:l\l!l.:tf, St&t:e a~ 
ahlo, beins part o~ & t:raet as 4oaorlbo4 1A deed book Voluma 906 
pa.p fill, IIDtl p~ o~ t.ot: 5\lmbe&- 5, IShVWII. ln. l'l.a.t boo¥ 11 J 11 

1 
pap se, IIU:Id. ~· 1'Ul.l7 br::nm4o4 rt.nA r!elllo:t'1lled. •• tollcmat 

S.g1nnlnl at • polnt 1D tbe aan!:e~ ot t.he gaat Hiv•r Roa4 
loootel Kortb Z1tty-two de~•• a•v•n miDQtee (8QO 7') Saet a 
<tiata.c~• ot two h~o4 th1~•eneu (23'7) teet troa "the Wut 
line ot a .. i4 Soo tiOD '7, ( ea14 bag1ndri8 poS.D!: 111 OD the lfozoth 
line at Sobne1tera 'lan4 ae deacr1be4 1n doed book Vol~ 961 1 
pas• 538); t~c:• !ITozoth thir"J'-I'IJ.ne desraea twel-ve llli.r:rut:ea 
(390 12' I Weet phJi.ns a et:one at: tnnt7-.t:Lve (25) t'eet t'ar a 
distADAa ot ~•• ~ad a1X~••n &D4 ij&/100 {3l5a6G) reec to a 
oiU'lW:r :1.11 ehe oaAtOI;ro I!J~ thll pra•ent pa?-zd; o£ tha SOI.l~hwer4 
e:xtena1oll. ot Dl-oa.~; the:oce !lo&-th tCI\II" de!P"tea t:hirt)'-ttva 
ll11matee ( 40 35 • ) Jilaat al.ana uJ.4 conto:rl1ne r~ a cUataNla o;t 
.t'CI\I.I'tae11. hWiri1'Bd thl:r-!:7-11e9e:n (1,3'7) teet to • ~orne'P on the 
Soutll l1De o~ t!UI !11om! CoMa1'9'1U10J D1st;c-1ctt t:hODCe Eaatwar4 
an • ci.U'Te to the 1"1ght: w1!:h a ra.U\111 or twelTe Jn1Dd:Z'e4 (1200) 
teat rar a 41at~e ot one ~•4 r1r~ (150) teet. ~· d1 
tansant. to cUM"e v.t bea1llnins hae a boarilu! ot Swth 
dagrllel two IIWNtei tnn.'I:7-•1X lac:on4e (~ a1 at•) Ji:IUI!:J thcanoe 
South lli&ht~t1ro rtav•e• twont:7 lllinutn th1r~een noODd• 
(aso 20' la~ i&et, tangent: to aal4 ou:rvo tor & diatanoo ot nina 
h\ln41-e4 oi;ht ~ 19/100 (1108.&9) teet co a m.an.maent eet ror the 
c~r ot tbo Ml~ ConaQr-v&nOJ D1atric!: &D4 ~. Woat :r1~t:-ar
•"T a£ the c.c.c. & st. L. ft&i~oll4 anll be1n& a U.st:anoo ot 
t1t'tr-rseven (5'7) :reet troa tl\e ~•nt•:r ot t:M !forth buWld. -i.D 
trQ.ck CJZ uJ.d rUlro&4; tnonco SCJ\111)) t'1vo dos;rooa rortJ"-nlnl 
mirmtee (50 49 r) ifut: ILlons • au west: r!.&ht-ot-••'1 tor a ~~ 
ot a1stlt h'lmd:'d o18}1-ty•o!I.B &114 13/100 (181.13) t'eall to a oonta~ 
thana• c:on'G~ aloJ~~~; saicl 'l'ieht-o:'•'II1L7 SCN.tb ai~~-t'~ 
da~ees eleven. Mi~t•• {84° 11 1 1 ~&•!: tor • «1•tanoe ot t1tt••n j 

! 

Ill 002/006 

ED_001207_00001016 



06/30/2009 17 32 FAX 9372237953 DAYTON MARRIOTT 

e;iAtN· ~~ £""'"''"' A"if"''l!l fJr, in ,,~~~~ '" /M.m-mpil'Moire-,.,· loyaof..,t:• ,,,.i,, uN '"r 

f'Nfllif~ tmd 1'/-IPUI'(rllh"'!'fFJ lo_r/rtr .Stlnrtll hi'Dh§'i~tlntJtNIII~ttn!Nb,<:ti-.Y.IIhfl 

I"""'~'~~ ''"'"1(r;lll,o L lpuar IUJi) fo lf4:tl~ ti'Je.J"4'Ht~ ftl rlu:WliyP'fi!VM~Y~W'tll"t-.Tt:o"d 

.A.sul tltf' ""iii 
1/'EilliOB F. a:.t.&S:Ea BAll NARD: :t. Gr.t.Smlo husband and rite, 

~0111!18111'88 

do JuNWbJI Cl!ourtuud wtilt 11111 said 

l'HS MY'l'CH PO\"IER "AliD LIG!U COJIPAIJ' 

:l.ta ~ce1110r11 0 ln!inr, "N~h!4~(Jn.'1, 

f/t(ll tb.,. a:re liM lriH! artd 1411!/"1 ~fQ7JO!,... tJI' llrf) .:sw"d pn:K"ha":J, 

nm/ I~W ~ll JJDIGV Ill UH1.1Jff!/ lhd $1L7Rt:/ tlfll.l 1/,etii.}AtJ l.i/111 J"f1 f'IJIIVC,tptl t'.9 

an ..... ilrr~ nalt U..iat.-snlt!tf'no~; .lao .Jturi~. 711ttl th~ ;f() 

il&arrm&t illl. anU ~ UH ~·tune rr~ilfiJl a.lt t:/«<'m 01" r.tuiPtx, W"etU IMI""Oif.'i 

, "t(l)/o/IIJ"U'W'i" axceptins 1agal h.iG!Dfii7S an4 restzo1ct1ona ot record and 

• :·all tuo• nn4 aeeoeemente dua 1.n :Oocembezo l947 a.ra4 tllen&!'t•.r, l!:xoep1: 

(, aJ.ao. a ce:rtAiA ·loaeo or al.l 01' J:lll.l't or tllo p:roai••• be.zoU.II. OOZI'leJ~t4 bJ 

~tho Granioore herein to the Cit'J of Oakwao4, Ohio. "llbS.ch S.a reoordecJ. S.~ ,, 
1; 
I 

~ 003/008 

ED_001207_00001016 


